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AGREEMENT AND ASSIGNMENT
INTERSTATE COMMERGE COMMISSION

Dated as of September 15, 1975

Between

ACF INDUSTRIES, INCORPORATED
as Vendor
and
THE BOATMEN'S NATIONAL BANK OF ST. LOUIS
as Assignee
Re:
$990,000 Maximum Principal Amount 10.25%

Conditional Sale Indebtedness due 1991

of

St. Louls-San Francisco Rallway Company

(Frisco Railway No. 75-1)
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AGREEMENT AND ASSIGNMENT

AGREEMENT AND ASSIGNMENT dated as of September 15, 1975, be-
tween ACF INDUSTRIES, INCORPORATED, a New Jersey corporation ("Manu-
facturer") and THE BOATMEN'S NATIONAL BANK OF ST. LOUIS, acting
as Agent and Assignee under a Finance Agreement dated as of September
15, 1975 (the "Finance Agreement"), sald Bank as so acting being
hereinafter called the "Asslgnee".

WHEREAS, the Manufacturer and ST. LOUIS-SAN FRANCISCO
RAILWAY COMPANY, a Missourl corporation ("Railrocad") have entered
into a Conditional Sale Agreement dated as of September 15, 1975
(the "Conditional Sale Agreement"), covering the construction,
sale and delivery on the conditlions therein set forth, by the
Manufacturer and the purchase by the Rallroad of the railroad
equipment described in Schedule A to the Conditional Sale Agreement
(collectively the "Equipment" and individually "Item" or "Items
of Equipment").

NOW, THEREFORE, THIS AGREEMENT AND ASSIGNMENT (the
"Assignment"),

WITNESGSET H:

That, in consideration of the sum of One Dollar ($1.00)
and other good and valuable conslderation pald by the Assignee to
the Manufacturer, the receipt of which 1s hereby acknowledged, as
well as of the mutual covenants herein contained:

SECTION 1. Assignment by Manufacturer. The Manufacturer
hereby asslgns, transfers and sets over unto the Assignee, its
successors and asslgns:

(a) All the right, security title and interest of
the Manufacturer in and to each Item of Equlipment when
and as delivered and accepted and upon payment by the
Assignee to the Manufacturer of the amount required to
be pald under Section 5 hereof;



(b) All the right, title and interest of the
Manufacturer in and to the Conditional Sale Agreement
(except the right to construct and deliver the various
Items of Equipment pursuant to Sections 1 and 2.1
thereof and the right to receive the payments specifiled
in Section 14.7 thereof and reimbursement for taxes pald
or incurred by the Manufacturer and the right to in-
demnity from the Rallroad for clalms arising against
the Manufacturer as provlded in Sections 12.1 and 13
thereof), and in and to any and all amounts which
may be or become due or owlng to the Manufacturer
under the Conditlonal Sale Agreement on account of
the indebtedness in respect of the Purchase Price (as
defined in the Conditional Sale Agreement) of the
Equipment and interest thereon, and in and to any other
sums becoming due from the Railroad under the Conditional
Sale Agreement, other than those herelnabove excluded;
and

(¢) Except as limited above in subparagraph (b)
hereof, all of the Manufacturer's rights, powers,
privileges and remedles under the Conditlonal Sale
Agreement;

without any recourse, however, against the Manufacturer for or on
account of the faillure of the Rallroad to make any of the payments
provided for in, or otherwise to comply with, any of the provisions
of the Conditional Sale Agreement; provided, however, that this
Assignment shall not subject the Assignee to, or transfer, or pass,
or in any way affect or modify the obligations of the Manufacturer
to construct and deliver the varlous Items of Equlpment to be bullt
by it in accordance with the Condltional Sale Agreement or wlth
respect to its warrantles and agreements contained in Sectlons 12.3
and 13 of the Conditional Sale Agreement or relleve the Rallroad
from 1ts obligations to the Manufacturer under Sections 2, '
7, 12, 13 and 14 of the Conditional Sale Agreement, 1t being under-
stood and agreed that notwithstanding this Assignment, or any subse-
quent assignment pursuant to the provisions of Section 14 of the
Conditlonal Sale Agreement, all obligations of the Manufacturer

to the Railroad shall be and remain enforceable by the Rallroad,
1ts successors and assigns, agalinst and only against the Manufac-
turer. 1In furtherance of the foregoing assignment and transfer,
the Manufacturer hereby authorilzes and empowers the Assignee in

the Assignee's own name, or in the name of the Assignee nominee,

or In the name of and as attorney, hereby irrevocably constituted,

- for the Manufacturer to ask, demand, sue for, collect, recelve



and enforce any and all sums to which the Assignee 1s or may become
entitled under this Assignment and compllance by the Rallroad with
the terms and agreeements on their parts to be performed under

the Conditional Sale Agreement, but at the expense and llabilllty
and for the sole benefilt of the Assignee.

SECTION 2., Covenants and Agreements of Manufacturer. The
Manufacturer covenants and agrees that it will dellver the various
Items of Equipment to the Railroad, in accordance with the provisions
of the Conditional Sale Agreement, and that, notwlthstanding this
Assignment, it will perform and fully comply with each and all of the
covenants and conditions of the Condltional Sale Agreement set forth
to be performed and complied with by the Manufacturer. The Manufacturer
further covenants and agrees that 1t will warrant to the Asslgnee and
the Rallroad that at the time of dellvery of each Item of Equipment
to the Rallroad under the Conditional Sale Agreement it had legal
title to such Item and good and lawful right to sell such Item and
the title to such Item was free of all claims, liens and encumbrances
of any nature except only the rights of the Railroad under the
Condltional Sale Agreement; and the Manufacturer further covenants
and agrees that 1t willl defend the title to such Item agalnst
the demands of all persons whomsoever based on claims originating
prior to said delivery of such Item by the Manufacturer to the
Railroad; all subjJect, however, to the provisions of the Conditional
Sale Agreement and the rights of the Railroad thereunder.

The Manufacturer covenants and agrees with the Assignee that

~in any sult, proceeding or action brought by the Asslignee under the

Conditlonal Sale Agreement for any installment of, or interest on,
indebtedness 1n respect of the Purchase Price of the Equipment or
to enforce any provision of the Conditional Sale Agreement, the
Manufacturer wlll indemnify, protect and hold harmless the Assignee
from and against all expense, loss or damage suffered by reason of
any defense, set-off, counterclaim or recoupment whatsoever of the
Rallroad arising out of a breach by the Manufacturer of any obligation
wlth respect to the Equipment or the manufacture, construction,
delivery or warranty thereof by such manufacturer, or under Sections
- 12 and 13 of the Conditional Sale Agreement, or by reason of any
defense, set~off, counterclaim or recoupment whatsoever arising by
reason of any other indebtedness or liabllity at any time owing to
the Rallroad by the Manufacturer. The Manufacturer's obligation
s0 to indemnify, protect and hold harmless the Assignee 1s conditional
upon (a) the Assignee's timely motion or other appropriate action,
on the basis of Section 14.4 of the Conditional Sale Agreement, to
strike any defense, set-off, counterclaim or recoupment asserted by
the Railroad in any such suit, proceeding or action and (b) if the



court or other body having Jurisdiction in such suilt, proceeding or
action denies such motion or other action and accepts such defense,
set-off, counterclaim or recoupment as a trlable issue 1ln such sult,
proceeding or actlon, the Asslgnee's prompt notification to the
Manufacturer of the asserted defense, set-off, counterclaim or
recoupment and the Assignee's giving the Manufacturer the right, at
the Manufacturer's expense, to compromise, settle or defend against
such defense, set-off, counterclaim or recoupment. Any and all such
obligations shall be and remain enforceable by the Rallroad against
and only against the Manufacturer and shall not be enforceable agailnst
the Asslignee or any party or parties in whom security title to the
Equipment or any unit thereof or any of the rights of the Manufacturer
under the Conditional Sale Agreement shall vest by reason of this
Assignment or of successlve asslgnments. The Manufacturer will
indemnify, protect and hold harmless the Assignee from and against

any and all 1liability, clalms, demands, costs, charges and expenses,
including royalty payments and counsel fees, in any manner imposed upon
or accruing agalinst the Assignee or i1ts assigns because of the use in or
about the construction or operatlon of the Equlpment, or any unit
thereof, of any deslign, article or material which Infringes or is
claimed to infringe on any patent or other right, except for any
designs, articles or materials specifled by the Rallroad and not
manufactured by the Manufacturer. The Assignee wlll give notlce to
the Manufacturer of any sult, proceeding or actlon by or against the
Assignee herein described.

The Manufacturer agrees that any amount payable to it by
the Rallroad, whether pursuant to the Conditional Sale Agreement or
otherwlse, not hereby assigned to the Asslgnee, shall not be secured
by any llen or charge on any Item of Equipment.

SECTION 3. Eguipment Markings. The Manufacturer will
cause to be plainly, distinectly, permanently and consplcuously marked
by a plate or stencil in contrasting color on both sides of each
Item of Equipment, at the time of delivery thereof to the Rallroad,
in letters not less than one Inch in helght, the following legend:

"Unit Subject to Conditional Sale Agreement Recorded
with the I.C.C."

SECTION 4, TRecordation. Upon request of the Assignee,
its successors and assigns, the Manufacturer will execute and deliver
all instruments whlch may be necessary or proper in order to discharge
of record the Conditional Sale Agreement or any other instrument
evidenclng any interest of the Manufacturer therein or in the Equilp-
ment.

- Y.



SECTION 5. Conditions Precedent to Payment by Assignee.
The Assignee, on or before 10:00 A.M., St. Louls time, on each Closing
Date (the "Closing Date") fixed as provided in Section 3.4 of the
Conditional Sale Agreement with respect to a Group (as defined in
Section 3.2 of sald Agreement) of Equipment, shall pay to the Manu-
facturer at the office of the Assignee at Broadway and Olive,
St. Louis, Missouri, an amount equal to the Purchase Price of
such Group required to be pald pursuant to Section 3.3 of said Agree-
ment provided that there shall have been delivered to the Assignee
and Messrs, Chapman and Cutler, the following documents, in such
number of counterparts or coples as may reasonably be requested,
in form and substance satisfactory to the Assignee and Messrs. Chapman
and Cutler:

(a) Bill or Bills of Sale from the Manufacturer to the
Assignee, transferring to the Assignee security title to the
Items of Equipment 1n such Group and warranting to the Assignee
and to the Rallroad that at the time of delivery thereof to the
Rallroad under the Conditional Sale Agreement the Manufacturer
had legal title to such Items and good and lawful right to sell
such Items, and title to such Items was free of all claims, liens
and encumbrances of any nature except only the rights of the
Railroad under the Conditional Sale Agreement.

(b) Certificate or Certificates of Acceptance signed by
an lnspector or other authorized representative of the Rail-
road stating that the Items of Equipment in such Group have
been inspected and accepted by him on behalf of the Railroad
and further stating that there was plainly, distinctly,
permanently and consplicuously marked by a plate or stencil
in contrasting color on each side of each of such Items at
the time of its acceptance, in letters not less than one inch
in height, the following legend:

"Unit Subject to Conditional Agreement Recorded with
the I.C.C."

{¢c) Invoice from the Manufacturer to the Railroad and
the Assignee for the Items of Equipment in such Group accom-
panied by or having endorsed théreon a certification by the
Railroad as to the correctness of the price of such Items
as set forth in said involce;



"(d) Opinion of Messrs. Chapman and Cutler, who are acting
as special counsel for the Assignee and the investors (the
"Investors") named in the Finance Agreement, addressed to the
Assignee and the Investors, dated as of the Closing Date, to the
effect that (1) the Conditional Sale Agreement has been duly
authorized, executed and delivered by the partles thereto and
is a valld and binding instrument enforceable in accordance wilth
its terms, (11) this Assignment and, assuming the due author-
ization, execution and delivery by the Investors, the Finance
Agreement has been duly authorized, executed and dellvered
by the respective partlies thereto and are valld and
binding Instruments enforceable ln accordance wilth their
respective terms, (11i) the Assignee 1s vested with all the
rights, titles, interests, powers, privileges and remediles
purported to be assigned to it by this Assignment, (iv)
security title to the Items of Equipment in such Group is
valldly vested in the Assignee and such Items, at the time
of delivery thereof to the Rallroad under the Conditilonal
Sale Agreement, were free of all claims, llens and en-
cumbrances except only for the rights of the Rallroad under
the Conditional Sale Agreement, (v) no approval of the
Interstate Commerce Commigsion or any other governmental
authority 1is necessary for the execution and delivery of
the Conditional Sale Agreement or thls Assignment or 1f such
approval is necessary, such approval has been obtained, (vi)
the Conditional Sale Agreement and this Assignment have
been duly filed and recorded wlth the Interstate Commerce
Commission in accordance with Section 20c of the Inter-
state Commerce Act and no other flling or recordation is
necessary for the protection of the rights of the Asslgnee
in the United States of America, (vii) the offering, sale
and dellvery of the Conditlonal Sale Agreement, the
conditional sale Iindebtedness payable thereunder and the Certif-
icates of Interest issued pursuant to the Finance Agreement under
the circumstances contemplated by the Finance Agreement con-
stitute an exempted transaction under the Securlties Act
of 1933, as amended, which does not require registration
thereunder of the Conditlonal Sale Agreement, sald con-
ditional sale indebtedness or sald Certificates of Interest
and under the Trust Indenture Act of 1939 which does not
require qualification of an indenture thereunder, and if
any Investor should in the future deem it expedlent to
sell 1ts interest 1In sald conditional sale indebtedness or
sald Certificates of Interest (which neither of the In-
vestors now contemplates or foresees) such sale would be
an exempted transaction under the Securities Act of 1933,
as amended, providing that the clrcumstances involved in
any such transactlion do not constitute the Investor an
"underwriter" of sald conditional sale indebtedness or said
Certificates of Interest wlthin the meaning of sald Act,
and the transaction 1s not made through an "underwriter"
within the meaning of sald Act, and (viil) the opinion
of counsel for the Rallroad 1s satisfactory in scope, form
and substance to speclal counsel and In their opinion the
Asslgnee and the Investors are Jjustifled in relying thereon;



(e) Opinion of counsel for the Railroad addressed to
the Assignee and the Investors, dated as of the Closing Date,
to the effect set forth in clauses (1ii), (iv), (v) and
(vi) of subparagraph (d) above, and stating that (1) the
Rallroad 1s a duly organized and existing corporation in
good standing under the laws of its Jurilsdiction of incorporation,
and has the power and authority to own its properties and
to carry on its business as now conducted and is duly qualified
to do business as a foreign corporation in all states where
the character of its properties or the nature of its activitiles
makes such qualification necessary; (ii) the Conditional
Sale Agreement and the Finance Agreement have each been
duly authorized, executed and delivered on behalf of the
Railroad and are valld and binding Instruments enforceable
against the Rallroad in accordance with their respective
terms; and (1i1) the execution and delivery by the Railroad
of the Conditional Sale Agreement and the Finance Agreement
do not violate any provision of any law, any order of any
court or governmental agency, the Charter or By-laws of
the Rallroad, or any indenture, agreement, or other instrument
to which the Rallroad 1s a party or by which it, or any
of 1ts property 1s bound, and will not be in confllect with,
result in the breach of, or constitute (with due notice
or lapse of time, or both) a default under, any such indenture,
agreement or other instrument, or result in the creation
or imposition of any lien, charge or encumbrance of any
nature whatsoever upon any of the property or assets of
the Rallroad;

(f) Opinion of counsel for the Manufacturer, addressed
to the Rallroad, the Assignee and the Investors, dated
as of the Closing Date, to the effect set forth in clauses
(114) and (iv) of subparagraph (d) above and stating that
(1) the Manufacturer 1s a duly organized and existing
corporation in good standing under the laws of the State
of New Jersey and has the power and authority to own its
properties and to carry on 1lts business as now conducted,
and (ii) the Conditional Sale Agreement and this Assignment
have each been duly authorized, executed and delivered
by the Manufacturer and, assumlng the due authorization,
execution and delivery thereof by each other party thereto,
are valid instruments binding upon the Manufacturer and
enforceable agalinst the Manufacturer in accordance with
thelr respective terms; and

(g) Certificate of a Vice President of the Rallroad
to the effect that no Event of Default as specified in the
Conditlional Sale Agreement or any event which with the lapse
of time and/or notice provided for 1n the Conditional Sale



Agreement would constitute such an Event of Default, has
occurred and ‘1s continuing, and to the effect that, since
December 31, 1974, there has been no adverse change in the
affairs or financial condition of the Railroad.

In giving the opinions specified in the preceding subparagraphs (d),
(e) and (f), counsel may qualify any opinion to the effect that any
agreement 1s a valid and blnding instrument enforceable in accordance
with 1ts terms by a general reference to limitations as to enforce-
ability imposed by bankruptcy, lnsolvency, reorganization, moratorium
or other laws affecting the enforcemant of creditors' rights generally.
In glving the opinions specified in the preceding subparagraphs (d)

and (e), counsel may rely as to the title to the Items of Equipment
upon the opinion of counsel for the Manufacturer of such Items.

The obligation of the Assignee hereunder to make payment
for any Group 1s hereby expressly conditioned upon the prior recelpt
by the Assignee, pursuant to the Finance Agreement, of the funds to
be furnished to the Assignee by the Investors pursuant thereto.

The Assignee shall not be obligated to make any of the
above mentiocned payments at any time whille an Event of Default,
or any event which with the lapse of time and/or notice provided
for in the Condltlional Sale Agreement would constitute an Event
of Default, shall be subsisting under the Conditional Sale Agreement.
In the event that the Assignee shall not make any such payment,
the Assignee shall reassign to the Manufacturer, without recourse
to the Assignee, all right, securlty title and interest of the Assignee
in and to the Items of Equipment wlith respect to whilch payment has
not been made by the Assignee.

It 1s understood and agreed that the Assignee shall not
be required to make any payment with respect to any Items of Equilp-
ment excluded from the Conditional Sale Agreement pursuant to Sec-
tions 2.3 and 3.1 thereof. The Asslgnee shall at the request of
the Manufacturer or the Rallroad execute or join in the execution
of such supplemental agreement as may be deemed necessary or appro-
priate to exclude, or if such Equipment shall have been dellvered
and accepted, to remove, any such Equipment from the Conditional
Sale Agreement and from this Agreement and Asslignment.

SECTION 6. Further Assignments. Subject to the terms and
provisions of the Finance Agreement, the Asslgnee may assign in the
entirety all of its rights under the Conditional Sale Agreement, in-
cluding the right to receive any payments due or to become due to 1t




from.the Rallroad thereunder to any corporation into or with which

the Assignee shall have become merged or consolidated or which shall
have acquired property of the Assignee as an entirety or substantially
as an entirety, or to any bank or trust company organized under the
laws of any state or of the United States of America in having a com-
bined capital and surplus of not less than $50,000,000. In the event
of any such assignment each such subsequent or successive assignee
shall, to the extent of such assignment, enjoy all the rights and
privileges and be subJect to all the obligations of the Assignee
hereunder.

SECTION 7. Representation of Manufacturer; Further Assurancés.

The Manufacturer hereby:

(a) represents and warrants to the Assignee, its
successors and assigns, that the Conditional Sale Agree-
ment was duly authorized and lawfully executed and deliver-
ed by it for a valid consideration, that (assuming due
authorization, execution and delivery by the other parties
thereto) 1t is a valid and existing agreement binding upon
the Manufacturer and the other parties thereto, and that
1t is now in force without amendment thereto; and

(b) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee or
its successors or assigns, make, execute and deliver all
such further instruments of assignment, transfer and
assurance and do such further acts and things as may be
necessary and appropriate in the premises to give effect
to the provisicns hereinabove set forth and more perfectly
to confirm the rights, security titles and interests
hereby assigned and transferred to the Assignee or in-
tended so to be.

SECTION 8. Governing Law. The terms of this Assignment and
all rights and obligations hereunder shall be governed by the laws of
the State of Missouri; provided, however, that the partles shall be
entitled to all the rights conferred by Section 20c of the Interstate
Commerce Act and such additicnal rights arising out of the filing,
recording or depositing of the Conditional Sale Agreement and this
Assignment as shall be conferred by the laws of the several Juris-
dictions in which the Conditional Sale Agreement or this Assignment
shall be filed, recorded or deposited.

SECTION 9. Execuftlon in Counterparts. This Assignment may
be executed in any number of counterparts, each of which so executed
shall be deemed to be an original, and such counterparts together shall
constitute but one and the same instrument, which shall be sufficiently
evidenced by any such original counterpart. The Assignee agrees to
deliver one of such counterparts, or a certified copy thereof, to the
Railroad. Althousgh this Assignment 1s dated for convenlence as of
the date first above written, the actual date or dates of execution
hereof by the partles hereto is or are, respectively, the date or
dates stated in the acknowledgments hereto annexed.




IN WITNESS WHEREOF, the Manufacturer and the Assignee have
caused these presents to be executed 1n their respective corporate
names by officers or representatives duly authorized, and thelr
respective corporate seals to be affixed and duly attested, all as

of the day, month and year first above written.

ACF INDUSTRIES, INCORPORATED

‘ .
By ngéifbégzéégiégaezrf/
(Corporate Seal) ts Vice President

Attest:
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THE BOATMEN'S NATIONAL BANK OF

. : ST. LOUIS
By f/’////f;' y 'Zﬁ”“wwf“\\
(Corporate Seal) : ‘ts Vice President

Attest:

,.:::7 '/Z » M__,f FEEN
,/ C .3----ﬂﬁ.um.@_—-mﬂ-—fu“um.—-»--"
Assistant Trust Officer

] (o



STATE OF NEW YORK )
_ ) 8s:
COUNTY OF NEW YORK )

s

3 )
this « f day of;ﬁlzj.md/w 1975, personally appeared
W, W, wvn%mwl , to me personally known, who being by me

" duly sworn, says that he is a Vice President of ACF INDUSTRIES,
INCORPORATED, that one of the seals affixed to the foregolng
instrument 1s the corporate seal of sald corporation, that said
instrument was signed and sealed on behalf of said corporatlion
by authority of its Board of Directors, and he acknowledged that
the execution of the foregoing 1nstrument was the free act and
deed of salid corporation.

R e 4 I
(ﬁbmﬁww@“%L~ Y20 ey

(Seal) , Notary Public

. EDWIN F, MEYER
< .My Commission Explres: NOTARY PUBLIC, State af New York

ey
ualitied o N County
‘trtﬁhmf filed In W r‘erl(: lmrn‘vn:&r]\j%_‘g
Commission Expires varch 30, 1976

~11-



STATE OF MISSOURI )
CITY OF ST. LOUIS )

qﬁut ls #2A day 9f J#Lw*n,v R 197éT before me personally
appeared ARVIN A MUELLER ™, to me personally known, who being
by me duly sworn, says that he is a Vice President of THE BOATMEN'S
NATIONAL BANK OF ST. LOUIS, that one of the seals affixed to the
foregoling instrument is the corporate seal of sald corporation,

that sald instrument was signed and sealed on behalf of sald cor-
poration by authority of 1its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free act and
deed of sald corporation.

4" }

Hace Nlgmne
Notary Public ROSE MORRIS

(Seal)
My Commission Expires: JUL 8 0 1978

This is to certily that this oot wos porfeimed in the
City of St Lodi adlting B Lo County,
within and for which 1 havu been wmmmmneﬂ
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ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

7
_ ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY hereby acknowledges
due notice of the assignments made by the foregoling Agreement and
Asslgnment and consents to and accepts the terms thereof applicable

to 1t this day of

(Corporate Seal)

Attest:

s 1975.

ST. LOUIS-SAN FRANCISCO RAILWAY
COMPANY

"ﬂﬂ\ P o )’ ‘“"::} .

L, ,'yu'w’ ¢ l’ "/ "
by Wpep o b fE
Its Vice President e ‘
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